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DECLARATION
OF COVENANTS, CONDITIONS AND RESTRICTIONS
FOR
THE COVE AT LIVINGSTON FARMS

THIS DECLARATION OF COVENANTS, CONDITIONS AND RESTRICTIONS FOR THE

COVE AT LIVINGSTON FARMS is made this day of ., 2005 by

WINDSOR/AUGHTRY COMPANY, INC., 2 South Carolina corporation {hereinafier referred to as

"Declarant™). ‘
STATEMENT OF PURPOSE

Declarant is the owner of certain property in Henderson County, North Carolina, which is miore
particularly described on the plat recorded in Office of Register of Deeds
for Henderson County, North Carolina, reference to which is hereby made (hereinatter the “Property™).
Declarant desires to create thereon an cxclusive rusidential community of single family, duplex and ]
triplex residences to be named “The Cove at Livingston Farms.” ;

Declarant desites to jnsure the attractiveness of The Cove at Livingston Farms and to prevent
any future impaimment thereof, to prevent nuisances, to preserve, protect and enhance the values and
amenities of the Property and to provide for the maintenance and upkeep of all Association common
arcas within The Cove at Livingston Farms, To this cnd the Declarant desires to subject the Property,
together with such additions as may hereaftcr be made thereto, to the covenants, conditions, restrictions,
easements, charges and liens hereinafier set forth, each and all of which 15 and arc for the benefit of the
Property and each owner thereof. Declarant further desires to create an incorporated homeowners’
association (as defined below) for the maintenance and administration of the common areas within The
Cove at Livingston Farms, and the administration and enforcement of the covenants and restrictions
contained herein, in order to efficiently preserve, protect and enhance the values and amenities in The
Cove at Livingston Farms to insure the owner's enjoyment of the specific rights, privileges and
easements in the commeon areas.

NOW, THEREFORE, Declarant hereby subjects the Property to the sasements, covenants,
conditions, restrictions, charges and liens hereinafter set forth and hercby declares that (subjeet to certain
rights of amendment, as hercinafter described) the Property shall be held, sold and conveyed subject to
the easements, covenants, condilions, restrictions, charges and liens of this Declaration all of which are
for the purpose of cohancing and proteeting the value, desirability and attractiveness of the Praperty.
Subject to the above deseribed rights of Declarant, such easements, covenants, conditions, restrictions,
charges and liens shall run with the Property and shall be binding on all parties having or acquiring any
right, title or interest in the Property and shall inure to the benefit of cach owner of a Lot located within
the Property or any part thereof

ARTICLE T
DEFINITIONS

Scction 1. “Articles” shall mean the Articles of the Incorporation of The Cove at Livingston
Farms Homeowners Association, Ine. as the same may be amended from time to time.
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Section 2, “Assessment” shall mean and refer to any and all fees or other charges levied by
the Association, as determined by the Board and the Associalion in accordance with Article VII of the
Declaration, :

Section 3. “Association” shall mean and refer to The Cove at Livingston Farms Homeowners
Association, Inc., a North Carolina non-profit corporation, its successors and assigms.

Section4. “Association Documents™ shall mean this Declaration, the Articles, the Bylaws,
and any other document adopted by the Association as an Association Document,

Section 5. “Association Member” shall mean and refer to any Person who is a member of the
Association as set forth in Article V Sections [ and 2 hereof.  Association Members shall include all
Owncrs of Lots in The Cove at Livingston Farms and Declarant 5o long as Declarant owns any part of
the Property.

Section 6. “Bylaws” shall mean and refer to the Bylaws of the Association as they may now
or hereafter cxist.

Section 7,  “Board” shall mcau the Board of Directors of the Association.

Section 8. “Committee” shall mean the architectural review and control committee
established pursuant to Article Vil of this Declaration set forth below.

Section 9. “Cammeon Area” shail mean and refer to all real property now owned or hereafter
acquired by the Association for the common use and enjoyment of the owners and other members of the
Association,

Section 10. “Completed Residential Strocture” shall mean and refer to a home, patio home,
or other residential dwelling unit constructed within the Property where a certificate of occupancy has
heen issued by Henderson County for the residential structure.

Section 11. “Declarant” shall mean and refer lo Windsor/Aughtry Company, lnc., its
successors and assigns,

Section 12. “Declaration” shall mean and refer to this Declaration of Covenants, Conditions
and Restrictions for The Cove at Livingston Farms as it may he amended and/or supplemented from
time to time ag herein provided.,

Section 13. “Improvement” or “Improvements” shall mean and include any and all man-
made changes or additions to a Lot, including but not limited to the location, materials, size and design
of all buildings (including any exterior devices attached to or separate from buildings, such as heating
and air conditioning equipment, solar heating devices, antennae, satellite dishes and clothes lines)
storage sheds or areas, roofed structures, parking areas, fences, "invisible” pet fencing, pet "runs,” lines
and similar tethers or enclosures, walls, landscaping (including cutting of trees), hedges, mass plantings,
poles, dnveways, changes in grade or slope, site preparation, swimming pools, hot tubs, jacuzzis, tennis
courts, tree houses, basketball goals, skatcboard ramps, and other sports or play apparatus, signs,
exterior illumination and changes in any exterior color or shape,
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Scetion 14. “Lot” shall mean and vefer to any plot of land, with delineated boundary lines,
appearing on the Plat with the exception of the Common Area, and public roads and streets.

Section 15. “Occupant” shall mean and refer to any person occupying all or any portion of a
Lot, for any period of time, regardless of whether such person is a tenant of the Owner of such Lot.

Section 16, “Owner” shall mean and refer to the record owner, whether onc or more persons or
entities, of a fee simple title to any Lot in The Cove at Livingston Famms, but excluding those having
such interest merely as security for the performance of an obligation

Section 17. “Person” shall mean and refer to any natural person, corporation, limited hability
company, joint venture partnership (general or limited), association, trust or other legal entity.

Scction 18, “Plat™ shall mean and refer to any plat of the Property or any part of it which has
been recorded in the Office of the Register of Deeds of Henderson County, North Carolina.

Section 19, “Property” shall mean and refer to that certain real property located in Henderson
County, North Carolina and more particularly described in Exhibir A attached hereto and by this
reference incorporated hercin, as well as such additional property as may be made subject to the
provision of this Declaration pursuant to the provisions of Article 11, Section 2 hereof.

Section 20. “Supplementary Declaration” shall mean and refer to any Supplementary
Declaration of Covenants, Conditions, and Resirictions filed in the Office of the Register of Deeds of
Henderson County, North Carolina 1o bring additional property within the coverage of this Declaration
and any Additional Declaration and the jurisdiction of the Association, as more particularly described in
Article 11, Section 2 hereol.

Section 21. “Turnover Date” shall have the meaning sct forth in Article V, Section 2 hereof,

ARTICLE H
PROPERTY SUBJECT T0O THIS DECLARATION
AND WITHIN THE JURISDICTION OF THE
THE COVE AT LIVINGSTON FARMS HOMEOWNERS’ ASSOCIATION INC.

Section 1, Property Made Subjecet to this Declaration. The property made subject to this
Declaration shall be the Property described in Exhibit A attached hereto and incorporated herein by
reference.

Scction 2. Additional Property. Declarant shall have the right, at its election without the
consent of any Owner or Owners, to bring within the coverage of this Declaration and any Additional
Declaration and the jurisdiction of the Association any additional property. Such additions authorized
hereby shatl be made by the filing of record in the Office of Register of Deeds for Henderson County,
North Carolina, Supplementary Declarations of Covenants, Conditions and Restrictions with respect to
such additional property. Each such supplementary declaration shall extend the scheme of this
Declaration and any Additional Declaration and the jurisdiction of the Association to such additional
property and thereby subject such additional property to assessment for its share of the Association’s
expenses. Such Supplementary Declarations may eontain such additions and rodifications of the
covenants, conditions, and restrictions contained in this Declaration as may be necessary to reflect a
different character of the additional property and as are not inconsistent with the provisions of this

3
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Declaration. Nothing contained in this Section 2, however, shall be construed to obligate the Declacant
to bring any additional property within the coverage of this Declaration.

Section 3. Changes to this Declaration or Additional or Supplementary Declarations
requiring Declarant’s Consent.  Notwithstanding anything contained herein to the contrary, it is
expressly understood and agreed that, so long as Declarant owns any party of the Property, the prior
written consent of the Declarant shall be required for any parties to modify, change and/or amend in
whole or in part, the terms and provisions of this Declaration, any Supplémentary Declaration and/or
any Additional Declaration or to impose new or additional covenants, conditions, restrictions, or
easements or any part of the Property.,

ARTICLE I
PROPERTY RIGHTS

Section 1. Ownership of Cominion Arcas. Declarant shall convey the Comman Area to the
Association prior to the conveyance of the first Lot.

Section 2. Owner's Rights to Use and Enjoy Common Areas. Bach Owner shall have the
right to use and enjoy the Common Area subject to the following:

(a)  the right of the Association, upon advice of the Association, to promulgate and
enforce reasonable regulations governing the use of the Common Area to insure the safety and nights of
all Owners;

(b)  the right of the Association to suspend the voting rights in the Association, and
right to use the Common Areas (except roadways) by an Owner for any period during which any
assessment against his Lot remains unpaid; and for a period not to exceed sixty days for any infraction
of its published rules and regulations; and

(¢} the right of the Declarant or the Association to grant utility, drainage and other
eascments of the type and for the purposes set forth in Article XI across the Common Areas,

Bection 3. Right to Use Readways. EBvery Lot shall he conveyed with a perpetual,
non-exclusive right to usc any roadway which may be constructed by the Declarant and conveyed to the
Association as-part of the Common Arca for the purpose of providing aceess to and from cach Lot,

Section 4.  Delegation of Use. Any Owner may delegate, in accordance with the rules and
regulations enacted by the Association, his right of enjoyment to the Conmunon Area, to the members of
his family, his guests, his tenants, or contract purchasers who reside on his Lot.

ARTICLE IV
ASSOCIATION

A Corporation named The Cove ai Livingston Farms [Homeowners Association, Inc., has been
formed pursnant te the rules and requirements of the Nonprofit Corporation Act (Chapter 55A) of the
(eneral Statutes of North Carolina as an association of Qwners of Lots in The Cove at Livingston
Farms (the “Association™). Its purposes are to own, manage, maintain, and operate the Common Areas,
maintenance arcas and facilities located within The Cove at Livingston Farms.

EIEEITE TP
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ARTICLE V
MEMBERSHIP AND VOTING RIGHTS IN THE ASSOCIATION

Section 1. Membership in the Association. Lach and cvery Owner of a Lot in The Cove at
Livingston Farms shall automatically become and be an Association Member upon the first conveyance
by Declarant to an Owner of a Lot within the Property. In addition, for so long as Declarant owns any
part of the Property, Declarant shall be an Association Member. The Bylaws shall control with respect to
the deterrnination of the proper exercise of voting rights with respect to a Lot owned by two (2) or more
Persons.

Section 2. Classes of Voting Association Members. The Association shall have twa classes
of voting Members:

(a) Class A. Class A Members shall be all those QOwners with the execption of the Declarant,
and the Declarant may becorae a Class A member after the Turnover Date as defined below.
Class A Members shall be entitled to one (1) vote for each Lot in which they hold the required
ownership interest. When more than one person or entity holds such interest in any Lot, all such
persons shall be Merbers. The vote for such Lot shall be cxercised as they among themselves
determine, but in no event shall mote than one (1) vote be cast with respect to any Lot and no
fractional vote may be cast with respect to any Lot.

(b) Class B. The Class B Member shall be the Declarant. The Class B Member shall be entitled
to ten (10) votes for each Lot in which it holds the required ownership interest, The Class B
memhership shall ccase and be converted to Class A membership on the happening of any of the
following events, whichever occurs first:

(1) The date on which the Declagant no longer owns any part of the Property;

(2) The date Declarant shall elect, in its sole discretion, that its Class B membership
cease and be converled (o Class A membership (which election may be made, if at
all, upon Declarant giving written notice of the election to the Association Board): or

(3) December 31, 2009.

The earlier to cecur of 1, 2, or 3 above shall herein be referred to as the "Tumover Date.”
Aller the Turnover Date and for so long as Declarant owns any part of the Praperty,
Declarant shall be a Class A Association Member

(¢)  Notwithstanding the above, the provisions contained in Article VI or otherwise providing
for the election of the Board by the Declarant or any other right reserved to the Declarant shall
control.

Section 3. Voting, Quorum and Nolice Reguirements for the Association, Except as may
be otherwise specifically set forth in this Declaration or in the Articles or Bylaws, the vote of 2 majority
of all votes entitled to be cast by all classes of the Association Members, present or represented by
legitimate proxy at a legally constituted mecting at which a quorum is present, shall be the act of the
Association Members. The number of votes present at a meeting of the Association Members that is

5
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properly called and that will constitute a quorum shall be as set forth in the Byiawg Notice
requirements for all actions to be taken hy the Association Members shall be as set .forth herein or in the
Bylaws. Notwithstanding th¢ above, the affirmative vote of no lcss than two—thrrdg (7)) of all votes
entitled to be cast by the Association Members shall be required in order for the Association to (1) file a
complaint, on account of wn act or emission of Declarant, with any governmental agency which has
regulatory or judicial suthority over the Property or any part thercof; or (2) assert a claim apainst or sue
Declarant.

ARTICLE VI
THE BOARD

Section 1. Members of the Board. Until the Turnover Date, the members of the Roard shall be
appointed by Declarant, The number of members of the Board shall be as set forth in the Bylaws. After
the Turnover Date the members of the Board shall therealler be clected by a vote of the Association
Members in accordance with the Bylaws. Provided, however, that Declarant may choose, in its sole
diserction, to relinguish is right to appoint the members of the Board prior to the Turnover Date,
whercupon the Association Members shall therealler elcet the members of the Board in accordanee with
the Bylaws,

Seetion 2. Liability Limitations. Neither Declarant, nor any Association Member, nor the
Board, nor the Association, nor any officers, dircetors, members, managers, agents or employees of any
of them shall be personally liable for debts contracted for or otherwise incurred by the Association or for
a tort of another Association Member, whether or not such other Association Member was acting on
behalf of the Association or otherwise. Neither Declarant, nor the Association, nor their directors,
officers, members, managers, agents or employees shall be liahle for any incidental or consequential
damages for failure to inspect any premises, improvements or portions thereof ar for failure to Tepair or
maintain the same, The Declarant, the Association or any other person, fitm or asseciation making such
repairs or mainiepance shall not be liable for any personal injury or other incidental or consequential
damagces occasioned by any act or omission in the repair or maintenance of any premises, improvements
or portions thereof. The Association shall, to the extent permitied by applicable law, indemnify and
defend all members of the Board from and aganst any and all loss, cost, expense, damage, liability,
action or cause of action arising from or relating to the performance by the Board of its duties and
obligations, except for any such loss, cost, expense, damage, Hability, action or cavsc of action resulting
from the gross negligence or willful misconduet of the person(s) o be indemnified.

ARTICLE VII
COVENANT FOR MAINTENANCE ASSESSMENTS

Section 1, Creation of the Lien and Personal Obligation of Assessments. The Declarant, for
each Lot Owned within the Property, hereby covenants, and each Owner of any Lot by acceptance of a
deed therefor, whether or not it shall be so expressed in such deed, is deemed to covenant and agree to
pay 1o the Association: (1) annual assessments or charges, and (2) special assessments for capital
improvements, and costs in excess of insurance proceeds, such assessments to be established and
collected us hereinafler provided. The annual and special assessments, together with interest, costs, and
reasonable altorney's fees, shall be a charge on the land and shall be a continuing lien upon the property
against which cach such asscesment is made. Each such assessment, together with intetest, costs and
reasonable atlorney's fees, shall also be the personal obligation of the person who was the Owner of such
preperty at the time when the assessment fell due. The assessment shall be the joint and several
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obligations of each Owner and the obligation for delinquent asscssments shall pass to the Owner(s)
herein, hig successors and assigns,

Scction 2. Purpose of Assessments. The assessments levied by the Association shall be used
exclusively to promote the acquisition, improvement and maintenance of properties, services and
facilities devoted to this purpose and {or (he use and enjoyment of the Commeon Area, including, but not
limited to, the payment of taxes asscssed against the common area, the procurement and maintenance of
insurance related to the Common Area, in sceordance with the Bylaws, the employment of attorneys to .
represent the Association when necessary, costs of construction, reconstruction, repair or replacement in 3
excess of insurance proceeds covering the homes situaled on the properties, and such other needs as may
arise.

Section 3. Payment of Annual Assessments; Duc Dates. Each Owner of a Lot shall pay to 7
the Association the annual assessments levied by the Association (the "Annual Agsesstnents”) ag 3
hereimnafter set forth, 1

{a)  The Annval Assessment provided for herein as lo any Lot shall commence as of the date
the Lot has a Completed Residential Structure built thereon. The Annual Assessent for the first
year in which a Lot is subject thereto shall be prorated basced vpon the number of days remaining
in the calendar year from the date of the issuance of the certificate of occupancy.

(b) Subjeet to the provisions of patagraph (a) of this Section, the Annual Assessments as to
each Lot shall be due and payable on the 1% day of cach month during the calendar vear.
Provided that the Board, without the approval of any Association Member or Owner, may
provide that the Annual Assessments be paid in installments due other than monthly (ie.
quartetly or annuaily), and thereafter the Annual Assessments shall be paid in such manner and
on such dates as may be fixed by the Board, in its sole discretion.

Section 4. Amount of Annual Assessments,

(a) Tt shall be the duty of the Board annually to prepare a budget (the "Annual Budget")
covering the estimated costs of nperating the Association during the coming year, taking into
consideration, among other things, the then cutrent development and/or maintchance costs to be
borne by the Association, estimated increases in development and/or maintenance costs and the
future needs of the Association (which may include a reasonable contingency fund),

(b)  The initial Anuual Budget has been set by Declarant and, based upon such Anmnual
Budget, the Annual Assessments unti] December 31, 2005, shall the maximum amount of
A per Lot owned by any Owner. The Annual Asscssments for cach and every calendar
year thercafler shall be set by the Board in aceordance with (¢) below,

(¢} The Anmual Assessment to be levied on each Lot for a calendar vear shajl be in an
amount as set by the Board in accordance with the following:

{1) For calendar ycar 2005 and thereafter for all years before the Tumover Date, the
Board, by a votc in accordance with the Bylaws, without a vote of the Association
Members, may increasc the Annual Assessment to be levied against each Lat by a
maximum amount equal to ten percent (10%) of the previous vear's Annual Asscssment.
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{11}  For cach calendar year after the Turnover Date, within thirty (30) days of ic:
adoption of any proposed Annual Budget, the Board shall provide all Association
Members with a summary of the Anmval Bndget and notice of a mecting to consider
ratification of the Annual Budget. The notice shall be sent not less than ten (10) days nor
more than sixty (60) days before the date of such meeting and shall include a statement
that the Annual Budget may be ratified without a quorum. The Annual Budget is ratificd
unless at that meeting a majority of Association Members rejects the Annual Budget.
There is no guorum requirement for the meeting. If the Annual Budget is rejected. the
perindic hudget last ratified by the Association Members shall be continued until such
time as the Association Members ratify a subsequent budget proposed by the Board. The
Board shall set the amount of the Annual Assessment based on the Annual Budget,

d. At least thirty (30) days in advance of each Annual Asscssment period, the Board of
Directors shall fix the amount of the Annual Asscssment against each Lot and send written
notice of each assessment to every Owner subject thereto. The due dates shall be establighed by
the Board of Directors. The Association shall, upon demand, and for a reasonable charge, furnish
a certificate signed by an officer of the Association setting forth whether the assessments on a
specified Lot have been paid.

Section 5. Special Assessments for Capital Improvements, In addition to the Annual
Assegsments authorized above, the Association may levy, in any calendar year, a special assessment for
the purpose of defraying, in whole or in part, the cost of construction, reconstruction, fepair or
replacement of a capital improvement upon the Common Arca, inchnding fixtures and personal property
related thereto, provided that any such assessment shall have the assent of two-thirds {2/3) of the votes
of each class of members who are voting in person or by proxy at a meeting, duly cailed for this
purpose. The limitation in assessments specified in this scction shall not apply to any assessment needed
for opceration, repair and maintcnance of wastewaler tecatment systern.

Section 6.  Uniform Rate of Assessment. Both annual and special assessments must be fixed
at 2 uniform rate for all Lots subject to assessment, unless one of the exceptions set forth in North
Carolina General Statute § 47F-3-115(c) applics.

, Section 7, Effect of Nonpayment of Assessments. Remedies of the Association, Any
assessment not paid within thirty (30) days afier due date shall be subject to a late charge of $10.00 per
month, for each month payment is Jate. ‘The Association may bring an astion at law against the Owner
personally obligated to pay the same or forcelose the lien against the property, and late charges, shall be
added to the amount of such assessment. No Owner may waive or otherwise escape liability for any of
the assessments provided for herein by non-vse of the common area or abandonment of his Lot,

Section 8. Subordination of the Lien to Mortpage. The liens provided for herein shall be
suberdinate to the lien of any first mortgage. Sale or transfer of any lot shall not affect the agsessment
lien or hen provided for in the preceding section. However, the sale or transfer of any Lot pursuant to a
foreclosure of a first mortgage or any conveyance or assignment in Heu of foreclosure thereof, shall
extinguish the lien of such assessments as to the payment thereof which became due prior to such sale or
transter. No such sale or transfer shall relicve such lot from liability for any asscssments thereafter
becoming due or from the lien thereof, but the liens provided for herein shall continue to be subordinate
to the lien of any first mortgage.
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Section 9. Exempt Property. All property dedicated to, and accepicd by, a local public
authority and all properties owned by a charitable or non-profit organization exempl from taxation by
the laws of the State of North Carolina shall be exempt from the assessments created herein. However,
no land or Improvements devoted to dwelling use shall be exempt from said assessments.

ARTICLE VIII
ARCHITECUTURAL AND LANDSCAPING CONTROL

Section 1, Architectural Committee. Afler the Association shall have been established in
accordance with Article TV hereof, an architectural review and confrol committec (the "Comrailice)
shall be immediately organized by the Board of Directors of the Association, consisting of thrce (3)
representalives, at lcast one of whom at all times shall be designated by Declarant and the balance
appointed by the Board of Directors of the Association. Prior to the time the Association is organized,
the Committee shall be appointed by the Declarant. The terms of the Committee representatives shall
extend for two (2) years; provided, however, that the terms of those elected by the board of directors of
the Association will be staggered initially so that the terms ol two (2) representatives will expire each
year. The Committee shall select its own chairmun, who shall bimself, or upon the request of any
representative thereof, call meetings of the Commiftce with not less than twenty-four (24) hours prior
notice to each representative. A quorum of the Committee shall consist of a majority of its
representatives and a roajority of representatives at a mecting at which s quorum is present and voting
may acl. Other organizational and operations matters shall be determined by the Committee at its
n"leetmgs.

Section 2,  Improvements. No building, fence, wall, Improvements, or other structure or
planting or landscaping shall be commenced, erected or maintained upon the Lots, nor shall any exterior
addition to or change or alteration therein in¢luding, without limitation, any planting or landscaping, be
made until the plans and specifications showing the nature, kind, shape, height, materials and location of
the same shall have been submitted to and approved in writing as to harmony of external design and
location in relation to surrounding structures and topography by the Association. All proposed plans and
specifications shall be submitted first to the Committee who shail teview such plans. If within thirty
(30} days of its receipt of such notice, together with the plans and specifications for such Tm provements,
the Commiltee does not give such Owner or its authorized agent written notice of disapproval stating the
reasons for such disapproval, the plans and specifications for such Improvements shall be deemed to be
approved. [n passing upow such plans, the Committee may take into consideration the suitubility and
desirability of the proposed construction and the proposed materials to the Lot involved. Refusal to
approve the proposed plans may be based by the Committee, in its absolute discretion, for any reason,
including purely aesthetic considerations. No alterations in the external appcarance of any structure shall
be made without approval by the Commiltce ag provided herein. Notwithstanding any language to the
contrary herein, no approval by the Comunittee granted hereunder shall eonstitute or be construed as
approval by Declarant or any other person of the structural suitability or quality of any structure or
matetial,

Scction 3. Maintenance. The Association shall maintain the Common Areas. Each Owner
shall be responsible for the ¢xterior maintenance of his or her dwelling and Lot, including but not
limited to the following items: maintenance of the trees, shrubs, prass, lawn, sidewalks, improvements
and buildings, Each Lot Owner shall be responsible to paint, repair, replace and care of roofs, gutters
down spouts, eoncrete drives and walkways, exterior building surfaces and other exterior improvements,
as well as all landscaping and lawn maintenance of their Lot. In the event that the Owner neglects or
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